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Date:16.09.2025

I*grl Opinion

1,. Amba Auto Sales and Services Private Limited, a company having its registered office

at: Survey No.442/2A, 443/28,7, Hongasandra, Bangalurq Karnataka-560068, has

approached the undersigned for the puqpose of obtaining legal opinion or following

queries:-

1) The Agreement dated 10.04.2006 does not provide for time limit. Is there any

law which states that the Agreement shall be valid for a period of three years

from the date of its execution.

2) Whether the agreement provides for the services by the first party?

3) Is it necessary that the Security Deposit should be refrrndable or not in view of
the provisions of Companies Act, 1,956 znd Companies (Accepance of Deposit)

Rules, 1975 and also under the new Companies Acg 201,3 and rules made under

the Companies (Acceptance of Deposit) Rules, 201,4?

4) Does the provisions of Companies Act, 1956 and Companies (Acceptance of
Deposit) Rules, 1,975 and also under the new Companies Act, 2A13 and rules

made under the Companies (Acceptance of Deposit) Rules, 2014 put any

resttiction on the payment of interest?

5) Does the provisions of Companies Act, 1956 and Companies (Acceptance of
Deposit) Rules, 1975 and also under the new Companies Acg 2013 and rules

made under the Companies (Acceptance of Deposit) Rules, 201,4 put any

resriction on the period of Security Deposit?

6) Does the provisions of Companies Act, 1956 and Companies (Acceptance of
Deposit) Rules, 1.975 md also under the new Companies Act" 201,3 and rules

made under the Companies (Acceptance of Deposit) Rules, 201,4 put any

restriction on refund of part of the Security Deposit?
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7) Does the provisions of Companies Act, 1956 and Companies (Acceptance of
Deposit) Rules, 1975 and also under the new Companies Acg 201,3 and des
made under the Companies (Acceptance of Deposit) Rules, zAM requires that if
Security Deposit is accepted then Services should be rendered or the provision
for future services is permissible?

8) N7hether in your opinion the security deposit terms of agreement entered
between the company and Banka Family and Mr. Vikash Lohia violates the
provisions of the Companies Acg 2013 and Companies (Acceptance of Deposit)
Rules,2014?

2. The opinion is sought in background of following facts. The Amba Auto Sales and

Services Private Limited (rereinafter to be referred as 'Company) had entered into

Memorandum of Agreement dated 10.04.2006 with Uma Shankar Banka,, Krishna

Kumar Banka and Sarita Devi Banka (hereinafter to be referred as 'Banka Family) and

M/s. Amba Auto Associate (hereinafter to be referred as 'Partnership Fio) for

invesfinent of Banka Family to the tune of Rs.5 Crores in form of security deposit for

25oh of Commission or Dealership fees on sale of vehicles received from Bajaj Auto

Limited. The Banka Family was not able to deposit Rs.5 Crores and the company

entered into a supplementzry agreement with Banka Family on 10.72.2014 wherein, the

flame of Dolly Banka was inserted with specific timeline of termination of

Memorandum of Agreement dated 1,0.04.2006. Further, it is informed that the Banka

Family could not invest Rs.5 Crore till 31.03.2025 and the company has returned the

investrnent to relevant member of Banka Family as per the supplementary agreement.

3. Based on the above stated facts and circumstances, the undersigned is approached to

form an opinion on the above referred questions.

4. Having considered the peculiar facts and circumstances my opinion is as follows:-
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1) The Agteement dated 10.04.2006 does not provide for time limit. Is there

any law which states that the Agreement shall be valid for a period of

three years from the date of its execution

5. That" the contract without any duration is valid under Section 2(h) of the Indian

Contract Act, 1872. Section 2(h) reads as "An agreement enforceable fu law is a conlract" such

cofltract are termed as indefinite duration contracts. A classic example of such

contracts are partnership agreements. There is no legal bar on such contracts except if
such contract lacks consideration, is unlawfi.rl, based on wager ot void for uncertainty.

However, going through the entire memorandum of agreement dated 1,0.04.2006 it

does not fall within any legal bar and thus, such contract is valid contract. Further, in

present case a supplemenry agreement is being executed which adds a termination

clause in the memorandum of agreement dated 10.04.2006. Thus, even otherwise,

without supplementfiy agreement the main contract being memorandum of agreement

dated 10.04.2006 is valid under the eyes of law.

6. There is no provision under aLny hw to restrict arry 
^greement 

to be concluded within

three years from the date of execution.

2) Whether the agreement provides for the services by the first parry?

7 That the Memorandum of Agreement provides following tems and conditions in

nutshell:-

^. Banka Family was to invest Rs.5 Crores and only once the 5 Crores are

invested the company shall pay 25oh of the Commission or dealership fees

on sales of vehicles received from Baiaj Auto Ltd.
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b. Once the 5 Crore is invested the Banka Family will be entitled to use brand

name and make marketing of vehicles from the premises stated in the

agfeement.

c. Till Banka tramily do not btirg the amount of Rs.5 Crore the company shall

pay interest as per mutual agreemeflt.

8. That, going through the agreement it is evident that the amount so invested by Banka

Family was an advance for getting towards the threshold of Rs.5 Crores as per the

Memorandum of Agreement for the 25o/o Commission and use of Brand Name of the

Company. Thus, it is prima facie evident that there is sufficient arrangement between

Banka Family and the Company for services to be utilized upon completion of

investrnent of Rs.5 Crores. Whether, such investrnent to be categoized as deposit will

be answered at relevant pata below.

3) Is it necessary that the Security Deposit should be refundable or not in

view of the provisions of Companies Act, 1956 and Companies

Acceptance of Deposit) Rules, 1975 and also under the new Companies

Actr 2013 and rules made under the Companies (Acceptance of Deposit)

Rules, 2014?

9. Thag Section 58A of the Companies Acg 1956 containing 11 sub-sections deals with

acceptance of deposits by a company from the public or its members. Sub-section (2)

provides that no company shall invite, or allow any other person to invite or caused to

be invited on its behalf any deposit unless such deposit is invited or is caused to be

invited in accordance with the rules made under Sub-section (1) of Section 58A. The

Companies (Accepance of Deposits) Rules, 1,975 have been framed in exercise of the

powers conferred by Section 58A read with section 642 of the Act. Sub-section (e)
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provides that where a company has failed to repay any deposit or part thereof in

accordance with the terms and conditions of such deposit, the CLB, if it is satisfied,

either on its own motion or on the application of the depositor may direct, by order,

the company to make repayment of such deposit within such time and subiect to such

conditions as may be specified in the order. The Explanation at the end of Section 58A

as well as Rule 2(b) of Companies (Acceptance of Deposits) Rules, provide that

'deposit' means any deposit of money with, and includes any amount borrowed by, a

company but shall flot include exempted categories of amount. The exempted

categories are enumerated in the Companies (Accepance of Deposits) Rules.

10.The deposit of the Banka Family falls under Rule 2(bX*) being an exemption of an

advance for purpose of business of the comparly. Thus, the same is an exempted

deposit under the Companies Act, 1956 and the Companies (Acceptance of Deposits)

Rules, 1975. Thus, the deposits received at the time period of applicability of the

Companies Ac! 1956 and the Companies (Acceptance of Deposits) Rules, 1,975 falls

within exemptions defined under the Act and the Rules, hence the issue of refund will

be govern under the provisions of Indian Contract Acg 1872, ie. what is been agreed

between the parties.

1,l.Thag identically under Companies Act, 2013, Section 2(31) defines deposit while, the

exclusions to the deposits are placed in definition of deposit under the Companies

(Acceptance of Deposits) Rules, 2074 at Rule 2(c). That going through the nature of

the transaction in question it falls within the definition at Rule 2(c)(xii)(c) ie. "as securi9t

de?ositfor the ?n{ormance oJ[ tbe contractfor sr&b olgoods or?maision of senticesi'

72.Thtt,thus, even under the Companies Acg 2013 readwith the Companies (Acceptance

of Deposits) Rules, 2074, the present transaction falls with the exemption. The deposit
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in question squarely falls with the purview of exempted deposit and accordingly the

issue of refirnd will not be govemed by the Companies Act and Rules but by the Law

of Contract ie. Agreement between the parties.

1,3.That" Hon'ble NCLT Hyderabad Bench in the case of Sreedivi Digital Systems Private

Limited vs. Bhagyunaglr Drgt"l Services Private Limited and Ors. 1 while inteqpreting

amount received pursuant to MOU can be termed as deposit or not has held that such

receipt of Money by the Company cannot be termed as deposit by observing:-

((

40. Ii counselfufiber submits tbat clzuse i of tbe MOU sals thaf "i. The amount bruught

in shall be eitber in cash or in the fom of nateiak/ inuentory or equQment required for the

business of the Conparyt and as nltua@ agved @ the partiu.", hencc, it cannot neuerfall

uitbin tbe defnition of deposit because as per law dEosit rlleans monel on!.

O ur fi ndings and o bsentations

41. Beforo we praceedfuther, tve think it prEer to repmduce para 27 to 39 of lV.P.(Crl.)
559/ 2020 in the High Court of Delhi at New Delhi which can be relied upon to decide the

pointfor our consideration. Tbe same is repmduced as under

"27. It is pertinent to note that the proaisions of Companies Act 20l3did not come into forn
on a single date, rather tbry baae come into operation in phans. In the first pbase, tbe Ministry
of Corporate ,4fairs uide its notifcation dand 12tb Sepnnber 2013 notifed 12th

Septenber21l i as the date on ahich nrtain pruttisions of the Companies Act, 2013 would
come into force. It was folbwed n? U a notifcation dated 27th Febraary 2014, notifiiing
Section Ii5 of the CompaniesAx,20li and ScheduleWI, to be efectiuefron lstApril
2014. Subsequentll, in the third phase, fo notifcation dated 26th March 2014, the Minis@
notifed I st Apil 2014 ar the date on whicb ceftain pmuiions and all rcmaining schedules of
the Conrpanies Ax, 201 i would come into force.

28. Section 2(31) of the Companies Act, 20ll that defines "deltosit", came intoforcefmm
lrt A?il 2014 and as such, it cannot be @plied retruspecrtue! for the share-purchan

agrement between the Conpary and Petitioner that was entercd into betueen the partiu back

1 cP No. 68tl73lHDBl2019 Decided On: 07.06.2024
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in thelear 2010, wa1 back in time before tbe commencement of the 2013 Act and its
prouisions.

29. Furthennore, the Conpanies (Arceptance of Deposits) Rales, 2014 as notifed bJ MU
uide notifcation No. G.J.R 256(E) dated il st March 2014 came into force on I o Apil
2014. Therefore, the said Rales of 2014 can abo not be @plied on the amount in question.

10. It is euident that amount in quution was giaen b1 the Petitioner in thelear 2010 and aas

returued to hin b1 the RcEondent Compary in the lear 2018. Hence, the same shall be

gouemed b1 the pmuisions of the Companiu Act, 1956 read with Corrpanies (Arctptance of
Deposits) Rths, 1975 and the Co@anies Act, 2013 and Companies (Acceptance of
Depo$ts) Rules, 2014 does not EPIJ.

31. kth 2(b)(ri4 of tbe Companies (Acceptance of Deposits) Rtles,|975 reads as under

"(b) "deposif' meafls aryt dEosit of monel uith, and includes an1 amount bonvwed b1, a

com?an), but does not include-

(uii) ary amount receiaed U ,ol of subscriptions to an1 sbares, stock, bonds or debentures such

bonds or debentures as aft coaered @t sub-clause (x) pending the allotment of the said shares,

stock, bonds or debentures ad an1 amount receiaed b) ,oJ of calk in aduance on shares, in
accordance witb the Articles of Axociation of the Co@ary so long as stch amomt is not

repayble to the nembers under the Articlrs of Association of the Conparyt;"

)2. It is clear that as pr ktle 2(b)(rii), inespectiue of the period for whicb shares are not

albtted, an1 amoafi A ,ry of subsniptiotts to an1 shans, pending the albtmefi of the said

sharu, shall remain excludedfwn tbe puntiew of "deposi/'.

MANU/DCAF/0020/2015, dated ihtb March, 2015 issrcd @ the Ministrl of
Corporate -4fairs, it har been claifed as ander

"2. The natter has been examined in consultation uith KBI and it is clarifed that such

amoutts receiaed b1 piaate nmpanies pior to lst Apil, 2014 shall not be treated as

"dEosits" under tbe Companies Act, 2011 and Companies (Aaeptance of Depwits) Rales,

2014 sabyct to the condition that ruhuant priaate nn?anJ thall disclose, in the notes to its

fnancial statement for the financialyar commencing on or after I st Apil, 2014 at the fg.tre
of such amounts and tbe acmunting head in which such amounts baae been shown in the

fnancial statenent."
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j4. As per this circular tbe amount rcceiued b1 the piuate companies pior to I stApil 2014
shall not be treated as "deposits" under tbe Companies Ac| 201i and Companiu
(Acceptann of Deposits) Rules, 2014 pruuided that the sar7le was discbsed in fnancial
statementfor the fnanciallear commencing on or after I st Apil 201 4.

15. Therefore, asperRillt 2(b)(ui, of Companies (Acceptanu of Deposits) Rales, 1975 read

with General Circular No. l5 / 20/ 5, tbe sbare @plication monE giuen b1 the Petitionerfor
allotment of shares cannot be trvated as "deposits". Thenforc, as such, the question of

Eplicabiliry ofpenal intenst does not aise.

i6. Hauing considend the entirefl of facts and circumstances of this case, as well as the

prouisions of law as @pbcabh, this Court has come to the conclusion that the amount in
question cannot be truated as "dqosit" and as such does not altract the penal interest that

wo u ld haae o th emti se @p lie d, for th e fo llowing re (ulttr:

a.frstfi, the monel wasgiuen b1 the Petitionerin thelear 2010, and was rctumed fui the

Respondent Conpary to the Petitioner in thelear 2018, and hence the same shall be gouerned

b1t the proaisions of The Companies Act,|956 read with Companies (AccQtance of Deposits)

Rales, 1975;

b. secondll, as per tbe General Circular No. 05 / 2015 dated 20th March 2015 ruleased b1

tbe Ministry of Corporate Afuio in consultation aith RBI, the amount rcceiwd b1 the piuate
conrpanies prior to l st Apil 2014 shall not be trcated ar dqosits mder the Companies Act,
201, and Companies (Accetance of Depoits) Rults, 2014 pndded that the tante aas

discbsed @ in fnancial statement for the fnancial yar commencing 0n or after I st Apil,
2014; and c. tbirdlJ, as ight! contended fo the leaned coanselfor the Retpondents No. 1 dv
2, tbe inaction of the afro on the said lettrs dated 1l tb Denmber 2018 and il st October

2019 was b1 aitue of tbe fact tbat the prayrs contained thercin aerc outside the puruiew of
jtrisdiction of ReEondetlrNa. I di 2.

i7. Therefon, -fo, the reasons os afon stated, this Court is of the opinion that no case for
exercise of writ juisdiction is made out In any case, tbe contraclual rclalions or other

obligations arising therefmn between the Petitioner and the ReEondent No. i are outside the

vope of the instafi writ petition. It is opea for the Petitioner to ,*Ploo and pursue other legal

remediu for recovery of interest or anJ duu due to bim on the part of ReEondent No. 3
Conpary. As sucb, flo cause of action has aisen against tbe RcEondents No. I d2 2,

Minista of Corporate Afairs and Registrar of Conpanies, for adjudication between a matter

pertainiug to the piuate contract between two indiaidualpaniu.
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38. Henn, in ligbt of tbe fongoing diyussion and anafisis, therc are no cogent rvasons to

enturtait the petition and alba tbe prayrs sougbt thenin. In tbe aforuaid tewts, the instant

petition stands dismissed.

39. It is made clear that an1 obsentations made henin shall haae no beaingwhatsoeuer on the

meits of the can aisingfrom tbe set offacts and circumstanas of this case, in tbe course of an1

proceedings brfon an1 other Court."

42. On careful perusal of the aboue case law, we fnd that the facts of this cau squarell ,pPlJ

to the present case as in tbis case abo tlte amount was giaen as share application nlneJ before

0t /04/ 2014 and General Circalar No. 05/ 2015 : MANU/DCAF/0020/ 2015,

dated 30th March, 2015 issued b1 tbe Ministry of Corporate -4fairs, is Eplicable in this

case ako which claifes that amounts rcceiued b1 piuate conpanies pior to I st Apil, 2014

shall rut be treated as "dqosits" under tbe Compaties Ac| 2013 and Companies

(Acceptance of Dqwit) Rths, 2014 subyct to the condition that nhaant piaate nmpanl
shall discbse, in the notes to its fnancial statement for tbe fnancial lear commencing oil 0r

after tstApil,2014 at tbefgure of srch amounts and the accountinghead in uhich such

amounts haw been shoyn fu the fnancial statement Fuftber, as explained and ako decided in

the aboae case law, Section 2Ql) of the CompaniesAA 2013 that dfines "dqosit", came

into foru fmn I st Apil 2014 and as sucb, it cannot be Eplied rctruspecttw! for the share-

purchase agreement belween the Companl and Petitioner and the amountpaid b1 the petitioner

to Rl nnparyfron I I /9/ 2013 t0 l2/ 3/2014.

4i. Furthermon, the Compaties (Accrptana of Deposits) Rtiles, 2014 as notifed A MU
uide notifcatior No. G.J.R 256(E) dated ilst March 2014 ako came intofora ot lst
A?il 2014. Thereforc, the said Rales of 2014 ako cannot be @plied on tbe amount in

quesion.

44. lY/e, further obserue that therc is no cogent atgumert stbmitted b1 petitioner to the point

raised fot the nspondent tltat an1 amount rcceiaed b1 a conpanl fwm anotber companl is not

inferei in as iEosit as per Rlilr 2(c)(u) of mnpanies (Aaeptance of DEosits) rules 2014.

For the sake of more clairy, we reprduce here under the said ruh:

"2. Defnitions.- (t ) In these ruhs, unless the conturt otherutise reqnires-

(a) "Act" neans the Co@anies Act, 2013 (18 of 2013);

(b) "Annexure" ,ileafls the Annexuru attached to these rahs;

rat.
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(c) "deposit" inclades an1 receipt of monry bJ ,oJ of dtposit or loan or in an1 otherforrn, b1 a
comPan), but does not include -

@-----

04 oot amourt receiued b1 a conparyJron ary other comparyt

(uii) ary amount reniaed and held pursrunt to an ffir made in accordance uith the pmaisions

of the Ax towards subsription to an1 secuitiu, including sban @prtcafion mofleJ or aduance

toaards albtment of xcuities pending albtment, so long as such amount is opptupiated on/1

agatnst tbe amount due on allttment of the secuitiu @pliedfor;

Explanation.- For the parposes of this sub+laase, it is hen@ claifed that -

(a) lWithout pryudice to a4y other liabiliry or action, tf the secuities for which @plication
mnneJ or adaance for such secuities was receiued cannot be allntted aithin sixry dals from the

date of receipt of the @plication nnneJ or aduance for such secuitiu and such @plication
rnlneJ or aduance is not refunded to the subsribers within -fiftro day ftn the dan of

completion of stxy dals, such anount sltall be treated as a deposit under these rales."

45. Placing reliarce on the aboae case lau and keeping in uiew the aboue facts, ae decide that

companies (Acceptarce of Deposits) ruhs 2014 is not @plicabh in the present case, therefore

the amount in question cannot be twated as "deposit" and consequent! direction cannot be

issued to tbe respondents to refund it uith interest. The point is accordiry! decided.
t,

4) Does the provisions of Companies Act, 1956 and Comparries

(Acceptance of Deposit) Rules, 1975 and also under the new Companies

Actr 2013 and rules made under the Companies (Acceptance of Deposit)

Rulesr 2014 put any restriction on the payment of interest?

l,4.Thag in the old regime (Companies Acq 1956 rcard with Companies (Acceptance of

Deposits) Rules, 1975) and the present regime (Companies Acg z}rc read with
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Email:- pratik@pratikthakkar.co.in Phone: +9L 9725468686 www.pratikthakkar.co.in

I



PRATIK
THAKKAR

ADVOCATE (B.S.L-, LLB-)

Companies (Accepance of Deposits) Rules, 2014) do impose statutory restrictions and

procedural requirements that fifect payment of interest orl deposits. The mles

specifically regulate (^) the terms of deposits (tenor and interest), (b) premature

repayment (with a mandatory reduction of interest in certain cases), G)

registers/disclosures of interest payable, and (d) penal/"penal interest" consequences

for overdue/unpaid deposits.

15.The applicable provisions are given below:-

Companies Act, 2013

73. Prohibition on acceptance of deposits from public.-
(])Ou and after the commencernent of this Art, no mrupan1 shall invite, accept or

reilew dqosits under this Actfnn the prblic except in a mamerpmtided under this Chopnr

Proaided that nothing in this sub-section sball appfi to a banking conrpanl and

nonbankingfnanaal companl ar defned in the Rcsente Bank of India Act, 1934 (2 of

19i4) and to such other mmpanl as the Central Goaernment ma1, after corsultation with the

Resente Bank of India, tPtrif, in tbis brbdf.

llA nnpan-y ma1, subjert tu the passing of a resolution in general meeting and subject

to such ruhs as ma1 be presmbed in consultation uitb tbe Reserue Bank of India, accept

deposits fron its members on such terrns and conditions, including the pmaision of securiry, {
an1, or for the rcpalment of such dEosits with intercst, as nal be agreed rpon between the

nrpanl and its rilembers, subject to tbe fulf lnent of the folbuing conditions, narnell:-

l4)issuance of a circular to its members inchding therein a staterzent showing the

fnancial position of the companl, the mdit mting obtained, the total nmber of dtpositors and

the amount due towards depwits in rcspect of ary prcdots deposits accepted h7 the companl

and such otherparticulars in suchform and in such manner as ruaJ be prucribed;

il4-305, Hi-Scan House, Besides Mithakhali Und e, Navrangpura, Ah
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(bfiling a cop of tbe circular abng with such statenent uith the Registrar witbin

tbrrg day brfon tbe date of issue of the circular;

Q)depuiting srch sum which shall not be hss tban ffeen per cent of the amount of its

deposits matuing duing a finarcialyar and tbe fnancialyar rertfolbwing and kEt in a

sclteduhd bank in a separate bank account to be called as dEosit repaltment r?serae accountl

(Qpnwding such dEosit insurance in such naflfler and to stch ertefi as nal be

prescribed;

fu)cemfiitg tbat the mmpanl bas not committed ary defadt fu tbe repalnent of

depwits accepted either btfoo or after the commencement of this Act or palment of interest on

such deposits; and

fipruilditg secuifl, ,f ooJ for the due rcpaltment of the amomt of deposit or the

interest tberean including the mation of sucb ,boy on the prupe@ or assets of the co@an1:

Pmdded tltat in case where a coapanl does not sedtre the deposiA or secures wch

deposits partial!, tben, tbe dcposits sball be terrned as "r.tfisecrtred deposits" and sball be so

quoted in ewry circular, forrz, adaertisement or in an1 document related to inritation or

a ccep ta n ce of dep o si ts.

O,)Euery dEosit accepted b1 a compary ttnder sub-section (2) shall be repaid with

interest in accordance uith the terts and conditions of the agreement nferred to in that sub-

seclion.

(!)I%herc a companl faik to rupal the dp*it or part tbercof or ar1 intercst thenon

under sub-section (3), the depositor concerned nry ap?h to tbe Tibunalfor an order directing

the companl to pal tbe sum drc orfor an1 bss or damage incared @ hin as a result of such

non-palment andfor such other orders as the Tibunal ma1 dunft

l!)The dEosit resen)e account rcfemd to in clause (c) of sfi-section (2) shall

not be used b1 the co@anlfor ary purpose otber than rcpalnent of dEosits.

Section 74 in The Companies Act, 2013

House, M e, ngpura, m

Email : - pratik@pratikthakkar.co. in Phone: +gt 9725468686 www.pratikthakkar'co'in



PRATIK
THAKKAR

ADVC)CATE (8.S.L., LLB-)

74. Repaynent of deposits, etc., accepted before commencement of this

Act.-
(l)lVhere in resput of anf deposit accepted @ a compary before the commencement of tbis Act,

the aruourut of such deposit or part tbereof or an1 interest due thercm remains unpaid on such

comneflcement or becomes due at aryy time tbenafter, the companl shall--

{a)flr, ntithin a peiod of thrce nontbs fron sucb coumencenent or fron the date on wltich

such paltments, are due, with tbe Rcgistrar a statement of all the deposits accepted b1 the

mmpanl and sums rcruaiilng unpaid on such amount with tbe interest palable thereon altng

aitb the arangements made for sucb repayzent, notwitbstanding arything contained in aryt

other law for tbe time being in force or under the terns aud conditions subject to which the

deposit was accrpted 0r anJ schemefraned under an1 /aw; and

{fuoPol withiu onelearfmm such commencement orfron tbe date on whicb suclt palments are

due, whicheuer is eailier.

()The Tibunal ruaJ on an @plication made @ the corrrpanJ, after corsidering the fnancial

condition of the conpanl, the amount of deposit or part thenof and the interest payble thereon

and sucb other itatters, altow further time as considercd reasorable to tlte cofirpanJ to repal the

dqwit

($If , nmparyfaik to rcpg the deposit orpart theruof or anjt intercst thereon within tlte tinte

specified iru sub-section (1) or such further time as ,tal be alloaed b1 tbe Tibunal under sub'

section (2), the companl sball, in addition to the paltment of the arnostt of drposit or part

tbereof and the interest due, be punishabb with fne ahich shall not be less than one crore

rapees but wbicb mal extend to ten crore ntpees and eaery ,fro, of the nmpanl who is in

default shall be punishable with impisonment abich na1 extend to seaen lears or with fine

whicb shall not be less than twenfi-fue lakh rapees brt ahicb ma1 extend to lwo crore ntpees,

or uith both.
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16.These provisions set out the statutory framework for accepting and repaying deposits

(including interest obligations) and provide penal consequences for non-payment.

Further, the Companies (Acceptance of Deposits) Rules, 201,4 lay down detailed

conditions and procedures for accepting deposits (tenor limits, disclosures, board

declarations, deposit trust deed, maintenance of registers showing ra;te of interest and

due dates, creation of deposit repayment reserve, etc.). However, as sated hereinabove

in paragtaph 12 that the provisions of Contract Act will be applicable qua the quantum

dcoosits..-

lT.Thatidentical in under the old regime i.e. the Companies Act, 1956 and the Companies

(Acceptance of Deposits) Rules, 1975 equivalent provisions were there. Such

provisions are reproduced herein:-

58A. Deposits not to be inuited without issuing an advertisement

(1) The Central Goaernment maJ, ir consltalion with tbe Resetw Bank of India, prescribe

the linits up to which, the manner in wbich and the conditions stbject to wbich deposits rnal be

inaited or accepted b1 a conpary eitherfmn tbe ptblic orfmn its members.

(2) No mmpanl shall iwin, of albw an1 other person to inaite or cause to be inuind on its

beha$ ary dqosit unless -

(a) such dqwit is inuited or is caused to be indted in accordance uith tbe rz,tles made under

stb-section (l),tf**J

(b) oo aduertisement, including thenin a statement sbowing the fnancial position of the

currpanJ, has been isswd @ the conpary in such fom and in such nlaflfler as ttdJ

bdfuresnibed, andl

t[(c) tbe companl is not in defauh in the palment of anJ deposit or part tbereof and an1

interest thenupon in accordance with the terws and conditions of such depositl

Besides Mith akhali Unde geffiv ra n g pu ra, Ah meda bad - 380 009, Gujaratm+305, Hi-Scan House,
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(3) (r) Euery deposit accrpted b-y a companl at an1 tine before the connencement of the

Companies (Amendment) Act, 1974, in accordance uith the dinctions nade b1 the Resente

Bank of India under Chapnr IIIB of the Rcsente Bank of India Ax, 1934 (2 of l9j4),

shall, unlex renewed in accordance with claue (b), bt rcpaid ir accordarce with tbP[ams and

conditions of sucb depositJ.

(b) No deposit rcfemd to in clause (a) shall be rcneued @ tbe nuparyt after the exPiry of tbe

tenn thereof unless the deposit is such that it could haue been accepted f the ruhs made under

sub-section (1) weru inforce at the time when tbe dqosit war initia@ accepted @ tbe companl.

(c) lf,/ben, before the commencement of the Conpanies (Amendment) Act, 1974, aryt deposit

was receiaed b-y a co@ary in contraaention of ary direction ruafu mder ChEter IIIB of tbe

Reynte Bank of India Act, t 9i4 (2 0f l9i4), npalment of sucb dqosit shall be made in

full on or before the lst day of Apil, 1975, and such rcpalment sball be withoutprujudice to

an1 action tbat ma1 be taken under the Rcserue Bank of India Act, 19i4for the aaeptann of

such dEosit in contratnntion of sucb direction.

nftLA) Euery dqosit acceted b1 a compary after the commencement of the Compaties

(Anendnent) Ax, 1998, shall, unhss rcneued in accordance uith the ilet made mder sub-

rection (1), bt npaid in accordance uith the tenzs and conditions of such dqositl

@ l[/berv an1 deposit is accepted @ a compary after the nnnerrcet ent of the Companies

(Arnendrnent) Ax, 1974, in contrayention of the ruhs ruade under subsection (1), rtpalnent

of sucb dqosit shall be nade b1 the companl within thirE day fron tbe date of acceptann of

such dEosit or aitbin sucb further time, not exceeding thirE day, as the Cennal Coaemment

naJ, on sttficient cattn beingshout b1 the companl, albu'

(5) lYherc a comparyt onits or faik to make npalruent of a deposit in accordance uith the

pmuisions of clauw (c) of ub+ectiot Q), or ir the case of a deposit nfenzd to in sub'section

(4), within the time Eecifed in that sub-section, -

(a) the companl sball be plnisbabte withfne whbh shall not be hss than tuin the amount in

relation to which tbe repalnent of the dqosit has not been made, and out of the -fror, ,f

304-305, Hi-Sca n House, Besides Mit,hakhali U nderbridge, ngpura, Ahmeda -380 009, Gujarat.
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realind, an anount equal to tbe amomt in rclation to ahicb the rrpa-ynent of deposit has not

been made, fiall be paid fo the rurt, @ing tlte ofence, to the person to abom rtpalnent of the

depwit aas to be made, and on sucb palment, the kabiliry of the cnnPanJ to make repalment

of the deposit shall to tbe erted of the anomtpaid @ the coart, stand discharyed;

(b) eaery ffio, of tbe companl who is in default sball be punishable uith inpislnmentfor a

tern which na1 extend tofaeyars and shall abo be liablr tofne

(6) lYhere a companl acctpts or indtes, or alloas 0r cailses an1 other person to accept or inuite

on its brho$ ary dqosit in excess of the limits prusribed rnder srbsection (l) or in

contraaenlion of the fiafliler or condition presnibed under tbat subsection or in contrauention of

the pmdsions of sfi+ectioil (2), ar the case ma1 be, -

(a) the companl shall be pmishabh, -

(i) where such contraaention rclates to the acceptance of ary deposit, witltfne which shall not be

less than an amount equal to the amount of the deposit so accrpted.

(ii)when such contraaentiott nlates to the inuitation of anJ deposit, witbfne which ma1 extend

to-[ten kkh rupeesJ but shall not be hss tharf [ffry thousand mPee];

(b) euery ofro, of the nrrpary pbo is ir defailt shall be punisbable with inpinnruentfor a

term which ma1 extend tofuelears and shall ako be liable tofne.

(7) (r) Nothing contained in this section shall app! to, -

(i) a banking companl, or

(ii) such other companl ar the Central Gowrnment may after cons*ltation witb the Resen'e

Bank of India, tPrrifr in this behalf.

(b) Except the pruaisions nlating to adaertisement contained in clause (b) of subuction (2)'

nothing in this section shalt appfi to such classes of financial companies as the Central

Gouernment naJ, after consultation uith the Rcserue Bank of lndia, specifi in tbis btho$

! [(S) Tbe Central Goaernment maJ, f it couiders it necessary -for auoiding ary hardship orfor

an1 otherjust and sffiient reason, b1 order, issued eitberpmspectiwfi or rctrospectiuell-f** o

date not earlier than the cvmrileilcerilent of the Companies (Amendnent) Act, 1974, grant

,H n ouse, Un e, NavrangPura, rat.
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extension of tine to a companl or class of companies to co@! with, or exempt an1 comparE or

class of nmpanies fma, all or ary of the prouisions of this seclion either generalll orfor an-y

specfied peiod subject to suh conditions as mal be specifed in the order

Proyided that no order under this sub-section shall be issued in nlation to a class of nnpanies

except after consultation uith the Resente Bank of India.J

L[(9)IVberc a companl barfaihd to rcpa1 ary dqositorpartthereof in accordance with the

tems and conditiots of such dqwit the!fiibunalJ nay f it is satisfed, eitber on its oan

motion or on the Eprtcafion of the depasitor, that it is necessary so to do to safeguard the

interests of tbe cnrTrpanJ, tbe depositors or in the pubhc interest direct, b1 order, tbe compan-y to

make repalment of stcb deposit or part theruof fonltwith or uithin such time and subject to

such conditioils as ma) be specifed in the order

Prouided that tbd!ftiburulJ ma1 beforc makirg ar1 order ander this srb-sectior giae a

reasonabb @pornnij of being heard to tbe companl and the otber persons interusted in the

malter.

(10) Whoeaerfaik to conrp! witb an1 order made @ tbd![tnbmalJ tnder sub-section (9)

sball be punisbabh with inpisonment which ma-y erterd to tbnelearc and shall ako be liabh

to afne of [not hss than rapeufae hundred]for eaery dqt dtringwhich sach non-compliance

continuu.l

E(11) A dEositor ruaJ, at an1 time, ruake a nominalion and the pmaisions of seclions

t09A and t09B sball, as far ar ma1 be, E?0 to the ruminaliot made rndr this sfi-

uctionJ

Expknation. -For tbe purposes of this seclion "d4tosit" meAfls anl deposit of nonel witb, and

includu an1 amount borowed @t, a conpanl but shall not include such categoiu of amount as

na1 be pnstribed in consultation aith the Resense Bank of ldia-l

lg.That similarly the Companies (Acceptance of Deposits) Rules, 1975 imposed limits and

procedural requirements (inctuding short fepayrnent windows for deposits taken in

can vrangpura, arat.
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contravention of the Rules), and the case law under the 1956 Act upheld the

constirutional validity and effect of those deposit provisions. However. as stated

hereinabove in omasraoh 12 thar the orovisions of Contract Act will be aoolicable qua

the ouantum and schedule of interest as the deoosit in question falls within ounriew of

exemoted deoosits.

19.That Hon'ble Delhi High Court in the case of Nitin Rekhan v. Union of India 2 held

that certain receipts given to a private company in 2010 (returned in 2018) could be

governed by the 1956 Act/ 1975 Rules and observed that amounts received prior to 1't

Ap.il, 20L4 may fall to be considered under the eadier statutory regime depending on

disclosure and facts.

5) Does the provisions of Companies Act, 1956 and Companies

(Acceptance of Deposit) Rules, 1975 and also under the new Companies

Actr 2013 and rules made under the Companies (Acceptance of Deposit)

Rules, 2014put any restriction on the period of Security Deposit?

&

6) Does the provisions of Companies Act, 1956 and Comparries

(Acceptance of Deposit) Rules, 1975 and also under the new Companies

2 ..36. Hoving considered the entirety of focts ond circumstances of this cose, os well os the provisions of low os

oppticable, this Court hos come to the conclusion thot the omount in question cannot be treoted os "deposit" ond os

such does not ottroct the penot interest that woutd hove otherutise opplied, for the following reosons:

o. firstly, the money wos given by the Petitioner in the yeor 2010, ond wos returned by the Respondent Company to

the petitioner in the year 201g, ond hence the some sholl be governed by the provisions of The componies Act, 7956

reod with Componies (Acceptonce of Deposits) Rules, 7975;""

-Nitin Rekhan vs. Union of lndia and ors. -[2023]239CompCas852(Delhi)
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Act, ?-013 and rules made under the Companies (Acceptance of Deposit)

Rules, 2014 put any restriction on refund of part of the Security Deposit?

20. Both the queries being identical in nature are dealt with together hereinbelow.

Zl.That under provisions of Companies Acg 1956 and Companies (Acceptance of

Deposit) Rules, 1975 there are no explicit terms to restrict the tenure on Security

deposit only Rule 3 of Companies (Acceptance of Deposit) Rules, 1975 specifies that

any deposit accepted for a period exceeding 36 months was treated as non-compliant,

unless exempted. Since, the present facts falls under the exemption of deposit, the

same rule is not applicable.

22.That under the provisions of the Companies Act, 201,3, Section 74 lays out the

provisions for the repayment of those deposits which have been accepted by the

company before the commencement of the Act; wherein there is any amount of

principal or the interest that stands unpaid. The company must-

^. File Form DP'I - 4 with the Registrar withirr 3 months of the conlmencement

of the Act or from the date on which the payments become due. The form will

include deails of- a) All the deposits accepted by the Company. b) Amount

remaining unpaid on those deposits including the interest element .)

Arrangements made for these payments.

b. Repay the deposits within 3 years of the commencement of the Act or the

expiry of the term of those deposits, based on whichever is the eadiest-

c. NThere the Company requires an extension of time to firlfill the payments, it

may make an application to the Tribunal for such extension.

23.Th* firrther Rule 3 of the Companies (Acceptance of Deposit) Rules, 201'4 specifies

that any deposit accepted for a period exceeding 36 months referred under Sub-Section

304-305, H n House, Besides Mithakhal i Unde ge, NavrangPura, abad-3F0 00s, Gujarat.
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2 of Sectior.T3. However, as stated hereinabove the deposit in question is an exempted

deposit both under Old law and New Law and th,rs, does not fall under these

provisions for any restriction of tenure, unless agreed in the contract. The same is also

applicable for refund of the deposit. In present circumstances, the contract on account

of non-fi.rlfilment of the conditions by 31.03.2025 gets terminated and the Company

was liable to refund the deposits within 3 months under the provisions of Indian

Contract fuct, L872.

24.The Hon'ble NCLT New Delhi Bench3 has distinguished the definition of Deposit by

observing:-

((

8. Heard the ltamed Counsel for the Applicant and perused tbe pnsent petition and

documents anrcxed thenuith. At this lunctun, it uill be rehaant to nfer the prouisions

relating t0 Drpositr. Section 2Ql ) of the Conpanies Act, 201 3 (tbe Aa') defnes 'dtposif n
includi ary iutpt ( nonE A ,ry of deposit or ban or in an1 otherfom fot a compary, but

does not includi such categoiu of amount as ,ilal be pnsribed in consultation aith the RBI.

Further Riltr 2(1)O of Conpanies (Acceptance of Depwit) Rahs, 2014 also defines'deposit'

to include an1 recapt of monry U ,ol of deposit or loan or in aryy otherfotrn, @ a companl,

but does uoi ioflni, inoiu transaclions (18 transactions, generalll nfemd to as 'exempted

depmits').

9. The Rille 2(t)@(o4@) of the Companies (Acceptance of dqosits) Rsles, 2014, is as

follow:-

2(1)O- "deposit" includu an1 rcaipt of nonry A ,rl of depwit or han or in an1 otherfonn,

fut a comparl, but does not inchde -

(4*x*

(xi)x*x

3 Banwari Lal Arora and Sons Vs. S.R. Foils & Hygiene Private Limited I company Petition No' a9lND/2021 Deci ded

On: 19.05.2023

rat.
use, e, n9pura,
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(xii) ary amolnt ncdaed in tbe course oJ orfor the purposes oJ the business of the companl,-

(a) as an adaance for the supplJ of goods or pmdsion of seruices accounted fm in an1 rtaniler

whatsoeaerpruyidid that such adaance is Epnpriand aganst silpilJ of goodt orpmuision of

senices Utl;n a period of thne hundred and sixSfue dayfnn the date of acceptance of such

adaance:

prouided that in case of an1 adaance ahich ir subject matter of ary legal pronedirys before an1

court of /aw, the said ine linit of thrte bmdnd and sixflfae dalts shall not @p!:

rk*x****ikxx**rk***rk***rkrk***rkihrk***

10. Fmn the aboae extract, it is euident that the adaance rueiued b1 the companl has to be

allocated or @pnpriated against identifed or specifed goods or senices within 165 day of

acceptance. Ii is iot orooiry for the mmpanl to actualfi deliaa the goods or sentices within

j6i day. Morcowr, a companl na1 actua@ suppll goods / nateiak f seruices ordered at its

,onrruirog as bng as the^adiance receiaed 4 it ls set aside for such goods or seruces uithin

3d5 day. Thenfire, in that scenaio the adaance rcceiwd uould not be truated ar'depoit'.

tt

7) Does the provisions of companies Act, 1956 and companies

(Acceptance of Deposit Rules, 1975 and also under the new Companies

Act,20!3 and rules made under the companies (Acceptance of Deposit)

Rules, 2014 requires that if Security Deposit is accepted then Services

should be rendered or the provision for future services is permissible?

Z|.-lhat as long as the amowtt is received for rendering of services and with puqpose it

falls within the exemption of deposit the same is permissible even if the services are to

304-305, Hi-Scan House, Besides Mithakhali Underbridge, Navrangpura, Ahmeda 380 009, Gujarat.
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be rendered at future stage. The Hon'ble NCLT Bengaluru Bench in the case of Union

of India vs. Ramaiah Nataraiaa and Ors. relying NCLT Delhi decision in the case of

M/S Banwari Lil. Aron and Sons v. S.R. Foils & Hygiene Private Limited has held:-

"..21.ln sofaras the contenlion of theInEectorpeftainingto the amounts collected fui the

nmpalu under the garb of nenbership fee for prouiding trip sentices anounts to

Aduances collcxedfor (Acceptance of Deposits) Rahs, 2014 is concerned, it is noted as

per Rak 2 (r) (*ii) (a) of tbe 2014 Raks exempts an1 aduarce rzceiaed for su?Pb of
goods or senices agatnst @ptopiation is done witb i65 doy -fm the defnition of
"dEosit". Tbe text of the rule is rcpmduced beltw:

"xii) an1 amount rcaiaed in tbe coilrse of, or for tbe prrposu oJ the brsiness of the

conrparyt:

(a) as an adaance for the st?plJ of goods or pmaisiott of sentices arcounted for in anlt

maflner uhatsoeaer pmuided tbat sucb adaann is Epnpriated agatnst sttpplJ of goods

or proaision of seruices uithin a peiod of tbne hundred and sixry fae dEr fton tbe

date of accQtance of such aduance."

22. In so far as the @propiation of aduance is concerned, it is obsented that the

adaance rcceiued b1 tbe companl has to be allocated or appmpriated against identifed

or specifed goods or senices uithin i65 dals of aaeptann. It is not necessary for the

mmpanl to actually deliaer the goods or sentices witbiru i65 day. Tbis means that a
combany mav actually subbly poodsl materiak/ sentices ordered at its conuenience as

lons as the adaance receiaed by it is set aside for such poods or senices uithin i65 days.

In such a scenaio the adaance receiaed aould not be lreated as de?osit The same aas
held in the case of M/ S Banwai l-.al Arora and Sons a. J.R Foik dy lTlgiene
Priuate L.inited CP No. 49/2021 b1 the Hon'ble NCLT Delhi yide order

dt 19.05.2023. Additional$, the Hon'ble ConeEonding Delhi Bench ride the same

order ako noted that "it is a trite law tbat an adaancegiuenfor a?arlicular?urr,^re
cannot be truated at de?osits. A mere monetaE adaance giwn uithout ary ?ur?ose but
intended to be rcfunded uitb or witbout intenst. would still be a deosit Houeaer, {
rtoneJ is receiaed as aduance against anJ ?ur?ose. it is an adaance and not a de?osit
On!,aduances abich are nceiaed without agtpwpose uill amount to deposit

4 cp No.66/BBl2O27 decided on28.O6.2024
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26.That" the observations of the Hon'ble NCLT do covers the facts and circumstances of

the present opiniofl on hand. Here the amount was received and the agreement

empower 25o/o of commission fees and use of office for marketing to the Banka Family

subject to threshold of Rs.5 Crores, being pre condition for such services, further a

supplement^ry agreement was entered to include new member from Banka Family to

assist in reaching the investrnent threshold, a termination clause was also inserted by

the Company and Banka Family. Since, Banka Family failed to reach threshold of

investrnent, the Company refrrnded the amount as per the Agreement read with the

supplementary agreement in accordance with the terms agreed by the parties. Hence,

the entire transactions cannot be said to be mere advance without any purpose to fall

within the definition of Deposit as per provisions of Companies Acg 1,956 and

Companies (Acceptance of Deposit Rules, 1975 md also under the new Companies

Act" 2073 and rules made under the Companies (Acceptance of Deposit) Rules, 201,4.

8) Whether in your opinion the security deposit terrns of agreement entered

between the company and Banka Family and Mr. Vikash I-ohia violates

the provisions of the Companies Act, 2013 and Companies (Acceptance

of Deposit) Rules, 2014?

27.To answer the final query we must check if the facts and circumstances of the present

opinion on hand to check if it violates the provisions of the Companies Act, 2013 and

Companies (Acceptance of Deposit) Rules, 2014. The transaction in question needs ro

be fall within the ambit of Deposit under Section 2(31) of the Companies Acg 2013

readwith the Rule 2(1)(C) of Companies (Acceptance of Deposit) Rules, 2014. As

stated hereinabove the entire transaction is based on Memorandum of Agreement

dated 1,0.04.2006 readwith the Supplementary Agpeement dated 10.12.2014 which
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suggests that the amount so received by the Company was with intention to gqve 25oh

of the membership fees and other benefits including use of the office premises as

stated in the agreement. This gives a definite purpose for Company to received such

amount. On failure of the threshold of Rs.5 Crores the agreement gets terminated and

amount is refunded back to Banka Family. Thus, the amount so received in 1st place

falls under the exemptions carved out under provisions of Companies Act, 1956 and

Companies (Acceptance of Deposit Rules, 1975 md also under the Companies Ac!

201,3 and the Companies (Acceptance of Deposit) Rules, 2074 to be termed as

"Deposit".

21.That once, the transaction in question is being exempted from the term "Deposit" the

violation of any provisions against "deposit" will not be applicable to the Company.

Hence, i, -y opinion there is no violation of the Companies Acg 2013 and the

Companies (Acceptance of Deposit) Rules, 201,4 since, the transaction falls within the

exemption of the term "Deposit". The present opinion is only limited to the extended

of violation of the transaction in question upon with the opinion is sought and is

limited to the issue of amount invested by Banka Family in the Company and not on

any other issues or provisions.

29. Should you have any further clarification, please feel free to call on the undersigned.

Tfu'rr
Pratik Thakkar

Advocate
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